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Chapter Nine  Conclusion


From independent expenditures involving Willie Horton and issue advocacy by the Christian Action Network to foreign national fundraising and the use of tax-exempt foundations for stealth electioneering, it is clear that the post-Watergate era campaign finance system has completely broken down.  Checkbook democracy has emerged in its place featuring secrecy, large contributions, and unaccountable public officials.  What used to represent reasonably clear rules of the game now have given way to a bewildering variety of tangled laws, confusing regulations, blatant loopholes, and selective enforcement of the guidelines that remain.  It is a system that poses serious legal and political dangers to candidates and contributors.  

Every new campaign brings forth bold headlines exposing the latest finance abuses.  Millionaires donate hundreds of thousands of dollars to influence the election.  So do large unions, corporations, and special interest groups.  The president rents out the Lincoln bedroom to big donors.  Congressional candidates spend half their time raising money instead of doing the people's business.  Non-Americans give money to the political parties.  Groups run ads about the candidates right before the election without any required disclosure of their activities.  Faced with complex rules, contributors are turned into white-collar criminals for violating laws they do not always understand.


Despite the flurry of news stories documenting questionable campaign behavior, nothing seems to change.  The public does not emphasize campaign finance reform as a political priority.  In a striking rejoinder to the old line that crime does not pay, there have been few penalties for the systematic fundraising misdeeds that have taken place.  The rules are so vague and riddled with loopholes that convictions are rare.  In the political arena, the public does not punish parties or individual candidates who flout campaign finance laws.

Not surprisingly, political leaders do little to improve the process.  By a 2 to 1 margin, the Senate defeats a constitutional amendment allowing the setting of limits on contributions and spending in federal elections.  A reform package proposed by Senators John McCain (R-Arizona) and Russell Feingold (D-Wisconsin) which would ban large, unregulated “soft money” contributions and limit political action committees goes nowhere.  A proposal to give free television time in return for voluntary spending limits attracts only lukewarm support.  Few politicians are in a hurry to make changes in our system of political finance.


This chapter discusses why, despite the fundamental nature of campaign finance abuses, little progress has been made.  Political parties haven't seriously addressed campaign finance improprieties because they benefit from the current system.  The courts have adopted a mistaken view that equates freedom of speech with the freedom to spend.  Reporters help to inculcate such massive cynicism in citizens that scandals are seen as more of the same and confirmation that everyone breaks the law.  Academics perpetuate the problem through studies suggesting money doesn't matter that much in American elections.  Until these things change, it will remain very difficult to make American elections more open, fair, and equitable.

Why the Parties Won’t Reform Campaign Finance


The Parties Like the Current System.  Washington’s dirty little secret about campaign finance is that the major political parties like the current system.    Incumbent politicians do very well under contemporary rules.  In recent elections, more than 90 percent of the incumbents who have sought re-election to Congress have won.  

Why?  Money. It’s much easier for incumbents to raise campaign money than challengers.  People currently in office can provide access and influence legislation in ways impossible for those who aren’t.  Incumbents have much higher name identification than challengers and this biases the game against dark-horses before they ever begin to campaign.


The only times in the past when politicians have changed financing rules is when the public has gotten so mad that it has threatened the very legitimacy of the system.  It takes the threat of serious public discontent for the parties to embrace meaningful reform.  Otherwise, they will dilly and dally and talk about change, but do little actually to bring it about.

Around the turn of the century, for example, citizen anger over corporate robber barons led to an outright ban on business contributions to candidates for federal office.  Individuals could make donations, but corporations could not.
  The idea was that companies held such superior financial resources that they put at risk the crucial democratic principles of fair and equitable electoral competition.  

That limitation didn’t last long, though.  Corporations merely transferred money to employees and made sure the money went to favored candidates.  It did not take long for the economic clout of business to translate into political might.


In the 1940s, concern over the rising power of labor unions led to an extension of the corporate ban to labor unions.  Workers could contribute, but not unions themselves.  Again, the idea was the same as earlier in the century.  Large, organizational resources threatened the essence of democratic equality.  Unions could not be allowed to make direct gifts to candidates.

Of course, that restriction didn't work very well either.  Much like corporations, unions figured out ways around the law.  Some provided in-kind benefits to candidates, while others set up separate funds to channel money into the political process.


In the 1970s, the Watergate scandal toppled a president and united the country behind fundamental change.  Public fury over the abuses of that time period created an impetus to reform that was the most fundamental since the Progressive Era.  Politicians feared that if they did not act, they too would be swept out of office.

The result was a virtual revolution in our system of campaign finance.  Wealthy contributors were limited in how much they could give to candidates.  A system of public matching funds was created.  Tougher disclosure rules were put in place.  A powerful new federal agency, the Federal Election Commission, was created.

For several elections, the system operated pretty much as intended.  Big money was forced out of politics.  Disclosure became the norm and the expectation.  A vigilant press insured that candidates followed the rules as they were written.  Candidates understood they had to respect electoral fair play.  

Over time, however, so many seemingly minor provisions were changed that gaping holes were opened in the system.  Today, there are so many loopholes in current campaign finance rules that creative candidates and contributors can do virtually whatever they want.  Through independent expenditures and issue advocacy, wealthy interests can spend as much as they want.  With non-profits and tax-exempt organizations, donors can funnel money into the election process without any fear of disclosure.  If money starts running low, appeals can be made to foreign nationals and international corporations having American subsidiaries.  High incumbent re-election rates make it hard for the parties to get very serious about changing the status quo.  



The Parties Are Protected by Public Cynicism.  The biggest thing that protects politicians from both major parties is the massive public cynicism that exists now.  Indeed, the most significant change in public opinion over the past 40 years has been the dramatic increase in citizen cynicism.  Whereas three-quarters of Americans in the 1950s believed you could trust public officials to do what was right, three-quarters today feel you can’t trust public officials.  

Voters today believe all politicians cheat and that few can be trusted.  Officials are widely thought to be out for themselves and not terribly interested in the public good.  The quest for campaign dollars has trumped all else in American politics.

In a period where headlines publicize the latest campaign finance scandals, the public has become so desensitized to allegations of financial misdeeds that it assumes there is little citizens can do about problems which remain.  The constant barrage of scandals and the continuing parade of negative headlines confirms the widespread view that something fundamental is wrong in the political system.

Ironically, this cynicism shields the parties from political fallout and gives them little incentive to take action to clean up the fundraising process.  After all, if everyone is guilty, then no one can be punished.  As long as the public continues to believe that all politicians cheat, there will be little fallout from the specific abuses that are uncovered.


The Major Parties Have Different Electoral Self-Interests.  Although each party gives lip-service to the need to reform campaign finance, their behavior suggests otherwise.  The major reason why the parties are unable to agree on how to reform the system is because each has a different conception of its electoral self-interest.

Republicans are more likely to want to rid the system of political action committees and labor money because they advantage the Democrats.  Democrats are more likely to talk about outlawing soft money contributions by millionaires and corporations because the ultra-rich often give more to the GOP.  Conservatives favor a disclosure-based system with few regulations on the assumption they can out-raise liberals.  For their part, progressives want to squeeze private money out of the political system and move towards public financing because they have more confidence in government-provided money than cash from private sources.

In this situation, it is easy for every social force to work to retain its particular fundraising advantage, but still piously complain about excesses by opponents.  All the while, groups can rest assured that each will veto the other’s reforms and there will be no fundamental change in the financial status quo.  It is a pretty good system for those with resources who already are plugged into the political system.

Why the Courts Mistakenly Have Equated Freedom of Speech with Freedom to Spend


In its landmark case Buckley v. Valeo, the Supreme Court equated political spending with freedom of expression.  Paid speech was given the same stature as free speech.  By giving campaign finance a constitutional status equivalent to freedom of speech, it has become virtually impossible to regulate blatant abuses without trampling on what the court considers constitutionally-protected rights. 


Since that time, court rulings have redrawn the line between reportable electioneering and undisclosed "freedom of speech" activities to the point where more and more campaign-oriented efforts fall outside the sphere of public disclosure.  Creative politicians and groups have exploited these new freedoms in ways which have moved the political system away from the very principles of openness, fairness, and equality of electoral competition emphasized in the 1970s reforms.

The result has been a system marred by gaping loopholes in disclosure rules, selective enforcement, big contributions from privileged elements within society, and an electoral process that fundamentally advantages incumbents over challengers.  The explosion of money loopholes such as independent expenditures, issue advocacy, and tax-exempt foundations shifts American democracy back towards a system that many reformers decried two decades ago.

What many forget about Watergate is that fundraising abuses made it possible for the Nixon White House to finance a systematic plan to disrupt opposition candidates.  Many remember Nixon's obstruction of justice and abuse of office, but fail to note how much the overall scandal was driven by large, secret contributions from wealthy donors.  Much of the Supreme Court's reasoning in favor of disclosure rules, contributor limits, and voluntary equal spending caps in presidential elections was based on the importance of avoiding either the reality or perception of corruption in government.

The sad irony is that subsequent court judgments have lost sight of these historic principles in their rush to elevate one quality, freedom of expression, over every other virtue.  Large interests today can give unlimited amounts of money to influence the political process, either in the form of soft-money contributions to the parties, independent expenditures on behalf of a specific candidate, or issue advocacy through a non-profit interest group or tax-exempt foundation.

Secrecy has become the major hallmark of our emerging system.  Direct contributions to candidates or the parties must be disclosed publicly.  But issue advocacy does not and clandestine political activities funneled through non-profits or foundations do not have to be made public.  It is a schizophrenic demarcation that fuels massive cynicism by all involved, from reporters and politicians to donors and the general public.

Until the court recognizes the need to balance freedom of expression with the equally important principles of openness, fairness, and equitable electoral competition, there can be no meaningful reform.  It is one thing to respect the First Amendment, but completely another to place it in a supreme position over other cherished values.  Indeed, the beauty of the 1970s legislation was the careful manner in which it balanced competing constitutional and political principles.

Few would argue against the idea that freedom of expression is crucial to American democracy.  The country has a long history of freedom in part due to this important constitutional safeguard.  The multitude of voices who speak out on major issues is one of the things that makes our political system unique.

At the same time that freedom of expression is crucial, though, openness, fairness, and equality are equally important.  Unless each side can agree on what the rules of the game are and different interests have an equitable opportunity to make their view known in electoral discourse, the country will suffer.  

At a minimum, democratic principles require public access to information about who is funding modern campaigns, what amounts of money are being spent to influence elections, and what types of organizations are allowed to engage in political activities.  

With the full complicity of the courts, however, each of these basic principles has been seriously eroded.  Politicians are freed of any legal obligation to respect rules of fair play.  Each side is locked in a competitive battle to win tightly-fought races.  There is no incentive to be cautious in fundraising.  Every loophole and every gray area must be exploited for partisan political advantage, because if one side doesn't do it, the opponent very well may.  Fundraising moderation may cost you or your party victory in the next election.

It is the job of the courts to safeguard the overall rules of the game.  Right now, politicians are locked in a “prisoners’ dilemma” which encourages each side constantly to escalate on fundraising.  It is an arms race no one can win. There is no way the parties can stop this cash spiral as long as each believes the other is going to exploit loopholes.  To play the game any other way is to risk electoral annihilation in the next campaign.  If candidates cannot trust the opposition to stay within commonly-accepted behavior, it undermines a crucial tenet of democratic government.  Without leadership trust in the principle that everyone plays by the same rules, the whole system risks a fundamental breakdown.

How the Media Perpetuate Citizen Cynicism


It is not just parties and courts which aggravate the problems of money in politics.  News reporting perpetuates problems in this area because of the lack of proportionity in coverage and a tendency to report every story from the theme that all politicians skirt the law.  The need to produce the news every day no matter what happened provides an incentive to sensationalize even the smallest kind of campaign violation.


If anything, the rise of 24-hour news networks and the fragmentation of the media marketplace exacerbates this problem.
  The competitiveness of contemporary news reporting pressures all reporters towards tabloid coverage.  Few have incentives to underplay their stories.  Everything becomes a scandal, from the mundane to the truly important.

The reality, of course, is that some fundraising scandals are more serious than others and not all politicians break the law.  The inability to educate the public along these lines presents a serious difficulty to campaign finance reform and compromises the integrity of the entire democratic system.


With a public that is very skeptical about everything related to the political process, journalists must understand that news coverage must display a sense of proportionality.  The candidate who accepts the $50 dinner from the lobbyist is not the same as a politician who follows a systematic plan secretly to raise millions in undisclosed gifts coordinated with non-profits, foundations, and tax-exempt organizations.  The latter is a system-wide threat that needs to be dissected as to how it is going to affect the political process.


Some activities go to the heart of the democratic process and competitive elections, while others are merely superficial violations of the law.  Journalists must learn to distinguish fundamental from trivial campaign problems.  Not only must they follow rules of proportionality, they must use their ability to question to pose basic questions about the money trail.  Where is the money coming from?  How is it being spent?  How does it influence the political process?


The creative ways campaign staffers discover to play the money game means journalists must stay vigilant about new avenues for hiding fundraising.  Just because candidates file timely finance reports does not mean that the documents contain all that is interesting about political fundraising.


Too often, journalists are so interested in the political game, strategies, and questions of who is winning versus who is losing that they lose sight of the important policy stakes of campaign finance.  The increasingly technical nature of campaign finance rules, the difficulties of ferreting out answers from creative campaign operatives, and problems in interesting citizens in stories about campaign finance make the job of the reporter very challenging.  

Unless journalists figure out a way to follow the money trail in an era of stealth politics, they will fail to carry out their historic mission of political oversight in the United States.  No other body has the institutional position or the public credibility to police this area of political conduct.  If reporters fail to do this job, no one else can pick up the slack.

How Academic Studies Undermine Reform

Academics compound the problem of campaign finance reform through studies suggesting that money is not really very important in American policymaking or national elections.  For example, interest group scholar John Wright concludes that campaign contributions yield little fruit for congressional lobbyists:  “Contributions and other material gifts or favors are not the primary sources of interest group influence in the legislative process.”
  

In his mind, information exchanges are more crucial than cash per se.  Information greases the skids between legislators and lobbyists because each needs new material in order to complete his or her job.  Campaign contributions pale in comparison to new information, he reasons.

The same logic appears in electoral studies.  Political scientist Gary Jacobson claims that campaign spending is not a crucial factor in election outcomes.  As long as challengers have sufficient money to be taken seriously and are able to communicate with the public, the person spending the most money has no guarantee of winning.

These authors are not alone in thinking this way.  A surprisingly large number of research projects point to factors other than money at the heart of decision-making.  For example, factors such as party identification, issue beliefs, cultural values, media advertising, or group endorsements often are cited as crucial determinants of why things happen the way they do in America.  

To the extent that each of these influences is important, it does not obviate the role that money plays.  Cash can be important in all sorts of subtle and not-so-subtle ways.  How people see political controversies can be influenced by the manner in which such things are framed and communicated to the general public.  Groups can finance research studies or underwrite polls showing particular results that are a product of the money behind the project.  Well-developed advertisements can shift public impressions of current events.  Research studies can tilt the public dialogue in one direction or another.  Perceptions about political events are subject to molding and shaping.  

What researchers need to remember is that money is a major factor shaping how people see political issues.  Cash frames subjects, helps to communicate particular viewpoints to the general public, and leads to heightened awareness of specific worldviews.  It is best not to ignore the money trail below the surface of political events.

Common Approaches to Reform

In a situation where the likelihood of fundamental legislative change is low owing to the way in which the parties, courts, journalists, and academics impede reform, those interested in change need to follow a multi-track approach.  No one tactic is going to be effective.  Instead, it will take a variety of actions to move the country closer to open, fair, and equitable campaign finance.

However, not all actions that have been publicly proposed are going to move the country in the direction of effective reform.  In examining three common approaches to campaign finance, for example, there are several problems that reformers ignore.  

1) Squeezing Private Money Out of Politics -- The most popular strategy among reform groups is to attempt to squeeze private money out of the political process.  This involves limiting the amount of money that can be spent by candidates, political parties, and outside interest groups.

The general idea behind this approach is that money is corrupting and that too much money flowing around the political system raises conflicts of interest and exposes public officials to financial pressures.  Given these fears, reformers support spending limits.  In their eyes, the appropriate remedy is not more money, but less money.  Large contributors should be barred.  Interest groups should not be allowed to broadcast ads at election time.  Parties should face limits on soft-money contributions and independent expenditures.  In general, anything that wrings private money out of the process advances the purity of the system and the ability of officials to conduct the people's business in a fair and just manner.

An example of this way of thinking can be found in California, where a private businessman is sponsoring a ballot measure which would establish voluntary spending limits in gubernatorial elections, raise contribution limits to $5,000 per election, forbid fundraising except in the year before a primary, and require large contributions be disclosed over the World Wide Web within 24 hours of receipt.

However, this approach is naive at best and dangerous at worst.  The problem in American politics is not too much money, but secret, undisclosed financial resources.  In an era where large corporations spent huge amounts on product advertising (IBM, for example, devotes $500 million annually to promote its products), it makes little sense to limit the ability of politicians or groups to engage in public education.  If anything,  educational efforts are at the heart of democracy, as long as they are fully disclosed and accountable to the general public.

2) Subsidizing Electioneering -- Another perspective is to reward candidates who accept limits by giving them public money or free television time.  Here, the emphasis is on positive inducements for good behavior, not  punishment for bad action.

For example, some have proposed that candidates who agree to voluntarily limit their spending receive limited forms of public funding, such as matching small contributions below $250.  This bypasses the problem courts have had with spending limits by imposing the condition only for candidates who opt into the system.

Alternatively, others have suggested that candidates who limit their spending get free television time for direct appeals to the public.  This allows them to run their campaigns and reach voters while also agreeing to a spending cap.   

These proposals show real promise if implemented.  However, neither politicians nor broadcasters have shown much inclination to move in either direction.  We have public financing of presidential elections and some gubernatorial races around the country, but there is little chance of Congress moving towards public financing of House or Senate campaigns.  In addition, our nation's broadcasters fervently oppose most efforts to mandate free television time for political candidates.  In their eyes, this is taking broadcast time that belongs to them.

3) Improve Disclosure and Raise Limits -- A third approach emphasizes a pragmatic perspective on reform.  Rather than squeezing money out of the system or subsidizing electioneering, advocates in this camp feel it would be better to improve disclosure and raise contributor limits so that candidates can compete on a more equal footing with political parties and interest groups.

The assumption behind this approach is that the courts never are going to place limits on freedom of expression and that they will continue to equate spending with expression.  As long as these sentiments do not change, there is no constitutional argument for spending restrictions or limits on issue advocacy or independent expenditures.  

The best reformers can hope for is improved disclosure, higher contributor limits, and redefining issue advocacy so as to regulate electoral promotion that uses the candidate's name and likeness in the two months leading up to an election.  Contributor limits should be raised beyond their 1970s levels so that candidates have a easier time raising money from individuals and are not as dependent on special interest groups.    

One measure proposed by Senators Olympia Snowe of Maine and James Jeffords of Vermont falls within the spirit of this reform.  According to their legislation, contributor limits should be raised and indexed to inflation.  Disclosure requirements also should be strengthened.  For example, in an effort to address media-based issue advocacy, interest groups using the name or likeness of a candidate "that spend more than $10,000 on radio or TV ads at election time [would be required] to report donations of $500 or more to the FEC."
  The election period is defined as the two months preceding any election.

This legislation represents a step in the right direction, but it does not go far enough to remedy current campaign finance abuses.  If anything, it is too pragmatic to achieve the goals reformers should desire.  For example, the proposal does not address non-media forms of advocacy, such as direct mail, phone calls, or issue advocacy over the Internet.  Each of these is becoming a more important form of electioneering and in some cases is home to some of the most egregious and misleading types of campaign appeals.  

In addition, as a national bill, the legislation is not relevant for state-based initiatives and referendum, only candidate races.  Unfortunately, initiatives and referendum are places where groups are very active in articulating points of view and often-times very influential with the general public.  Legislation needs to insure that the public knows who is financing public education efforts in all kinds of elections, not just candidate contests.

Thirteen Steps to Campaign Finance Reform


In order to avoid the problems of past approaches, I outline thirteen specific steps that need to be undertaken in order to address campaign finance abuses.  Each of these addresses particular problems in the campaign finance area and is designed to move the country further along the path to open, fair, and equitable elections.


1. Require On-Line Weekly Disclosure Reports.  Right now, candidates and political parties are required to file quarterly fundraising reports.  This is not frequent enough to inform voters who the contributors are and where the money is being spent.  Disclosure reports need to be filed weekly and on-line in order to give people finance information in a timely manner.  In the age of the Internet, there is no reason why citizens should not have quick, regular, and easy access to campaign finance filings.


2. Extend Disclosure Rules to Interest Groups for Campaign-Related Activities Right Before Elections.  In 1998, interest groups spent more than a quarter billion dollars outside the required disclosure process.  They were able to avoid disclosure by labeling their campaign activities “public education” as opposed to “express advocacy” in support of or opposition to particular candidates.  

Yet in focus groups, the public could not to see a difference between ads aired about candidates two weeks before the election that aimed to educate the public versus those that sought to influence the election.  Indeed, a Brown University national survey showed that 74 percent of Americans believe interest groups should be subject to the same campaign disclosure rules as candidates for office.  

If interest groups want to contest American elections, they clearly have the right to do so.  But they should do it within the framework of rules governing the election process.  The greatest growth industry in money in politics has been issue advocacy advertisements by interest groups and political parties.  Nearly 40 percent of all ads in recent elections have been sponsored by people other than candidates.


All ads about the candidates or directed at their policy positions or personal views in the 60 days before an election should be subject to the same disclosure rules as commercials broadcast by candidates (which is the approach suggested by the proposed Snowe-Jeffords bill).  Information on contributions supporting such ads and expenditures made to broadcast these commercials should be made available to the general public and journalists through mandatory filings with the Federal Election Commission.


The same should be true for other campaign-related activities, such as direct mail, phone banks, and Internet advocacy.  Each of these forms is becoming more prevalent and therefore needs to be addressed by reform legislation.


3. Raise Contributor Limits.  Current limits which restrict individual contributions to $1,000 and political action committee contributions to $5,000 have not been raised in more than 20 years.  These levels should be indexed to inflation and raised periodically to reflect changing price levels.  

For example, the amount equivalent today to $1,000 in 1976 is about $2,500.  PAC contribution limit could be raised to $10,000.  By raising the amounts people could contribute, it would help challengers compete with incumbents on a more equitable electoral basis.  Anything that helps candidates raise money directly puts them on a more level footing with the myriad of interest groups, political parties, and wealthy individuals who finance political activities.


4. Ban Soft Money.  The most inequitable feature of contemporary campaign finance rules is the ability of millionaires and wealthy organizations to give unlimited amounts of money to political parties.  Banning these soft money contributions would shield business and labor organizations from exorbitant fundraising appeals by the parties and revive a more egalitarian tradition in American elections.


Since much of this money no longer is being used for general party-building but instead is going for attack ads in individual races, the original rationale for this exception is obviated.  Building parties is an important task for the political system, but soft money is being used for electioneering.

 
5. Require Candidates to Register Political Action Committees in States Where They Live.  Governor George Pataki of New York recently exposed a new loophole in campaign finance rules when he registered his political action committee, 21st Century Freedom, in Virginia as opposed to his home state.  The reason, according to press reports, was "Virginia's lenient campaign finance laws [that] set no ceiling on business donations and require disclosure just twice this year."
  If candidates and public officials are allowed to shop from state to state in search of the weakest disclosure rules, it will make a complete mockery of the few laws which remain in the current system.  It is a practice that should be banned immediately.


6. Encourage Debates and Forums.  Incumbents have extraordinary advantages over challengers.  Debates and forums where candidates present their ideas side by side unfiltered by reporters would improve campaign discourse and give voters a direct means to compare political contenders.  Debates are one of the most popular and widely-watched features during the electoral process.  Unlike many political events, voters actually watch them and discuss the results with their family and friends.  

In addition, debates and forums offer the highest degree of substantive information of any political event.
  They certainly provide more information than ads or news sound-bytes, each of which are too short for detailed substance to come through.  


7. Strengthen Ad Sponsorship Rules.  The text identifying the sponsor of campaign ads now is on the screen for only five seconds, which is not long enough for many viewers to identify the ad sponsor.  Sponsors should be required to keep their identification line on the screen throughout the duration of the ad.  They also should use disclosure names that make sense to ordinary people.  

Hiding between nebulous-sounding organization names like Citizens for Reform tells voters nothing about the ad messenger.  It matters to voters who pays for ads and is behind the political activity under question.  These changes would help voters hold sponsors accountable for messages which appear in the political spot, and improve the accountability of the political process.  

8. Create Standard of Proportionality in Media Stories about Campaign Finance.  The biggest problem journalists have in news coverage about campaign finance is a lack of proportionality about campaign finance scandals.  Little distinction typically is drawn between minor, technical violations and systematic plans to eviscerate the political process.  

Reporters need to distinguish between first-degree, second-degree, and third-degree violations.  At long as voters believe that everyone is breaking the law, they will not punish anyone for fundraising excesses.  


9. Encourage Mass Media to Discuss Reforms When Publicizing Abuses.  Journalists play a valuable role in publicizing political misdeeds, but they also have a responsibility to discuss reform proposals which address those abuses.  Linking abuses to possible solutions would help voters focus on actions which would ameliorate future problems.
  Reporters can educate voters not just about problems, but about the range of reform proposals that have been developed to deal with various difficulties.


10. Don't Forget Initiatives and Referenda.  Much of the campaign finance debate focuses on candidate elections to the virtual exclusion of initiatives and referendum.  
This ignores the way large contributors and secret expenditures can structure policy discussions to be decided at the ballot box.  Many of the abuses would take place in candidate contests are doubly problematic in policy referendum.


11. Tighten Contribution Rules on International Corporations.  With the rising tide of international mergers and acquisitions, it is inevitable that more foreign money is likely to flow into American campaigns.  Although current rules require that foreign companies only donate money earned from American subsidiaries, lax banking practices in many parts of the world make it virtually impossible to police this area of fundraising.  Both reporters and regulators must be vigilant about an explosion of foreign money taking over our elections.  

12. Restructure the Federal Election Commission.  When it was created in 1974, the FEC was a powerful independent commission with the authority to police election activities.  It was seen as a strong body, had ample resources, and took its job very seriously.  However, in recent years, Congressional meddling has weakened the agency to the point where it no longer takes decisive action.  Owing in part to budget and staff cuts, it takes years to investigate complaints.  This is patently unfair both to the person making the complaint and the public official charged with a violation.

Even when the agency finds evidence of misconduct, the fines are paltry.  Investigations typically take years before findings are made public.  Several election cycles often go by before complaints are resolved. The commission needs stronger weapons to enforce the law.  Unless the agency has sufficient staffing and resources, it cannot do the job that it is required by law to complete.

One possibility is an overhaul in agency structure.  Right now, there are six commissioners who oversee the agency and make decisions on enforcement actions.  Three of the seats are given to Republicans and three to Democrats.  Controversial moves often deadlock 3-3 on partisan grounds, such as happened during the investigation into the Willie Horton independent expenditure in 1988.  

Given the high proportion of political independents among the electorate at large (40 percent in recent years), it is time to end the partisan format of the commission.  Either commissioners should be chosen on a non-partisan basis or a single head of the agency should be appointed similar to the structure of the Food and Drug Administration.  This would help the agency take more effective actions against blatant fundraising abuses.


13. Support IRS Crackdown on Tax-Exempt Groups Engaging in Partisan Political Activities.  One of the hallmarks of our era has been the use of tax-exempt groups and foundations for political purposes.  From Gingrich's and North's employment of such organizations to foundations created by national parties and presidential candidates, tax-subsidized activism has become the latest tool for political advancement.  Both the IRS and courts need to crackdown on this activity.  There is no constitutional right to taxpayer-financed freedom of speech.  As recent courts have ruled, groups either can be tax-exempt or engage in politics, but not both.  They have to decide what is their most important mission.

Conclusion


To summarize, current rules on campaign finance need fundamental overhaul.  Future reform should focus on better disclosure, raising contributor limits, regulating tax-exempt political activism, placing more "issue advocacy" under the rubric of electioneering, and insuring that international mergers and acquisitions do not turn American elections over to foreign nationals.  

Today, nearly half of the money spent on elections falls outside required public disclosure.  Some of it is subsidized by the American taxpayer through tax-exempt organizations.  Other comes from overseas governments and corporations.  This torrent of secret money citizen cynicism, contributes to the negativity of election campaigns owing to its fundamental unaccountability, and puts contributors at grave risk from selective enforcement action due to political enemies bent on revenge.  


If voters are to hold elected officials accountable, they need information on who is financing American campaigns, how much is being given, and the manner in which such funds are expended.  That was the heart of the 1970s legislation on campaign finance.  Until we restore basic democratic principles to electoral competition in the United States, Americans will continue to be befuddled, angered, and ill-served by our political process.
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